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the law of advantage





News release: 23rd November 2010 
Do you know if your Restrictive Covenants are anti-Competitive? 
Land agreements containing restrictive covenants are used to decrease or remove the presence of competing business, such as a covenant to refuse to allow certain types of businesses to trade on the remainder of a development or on certain land.  This restriction of competition has allowed, for example, supermarkets to create local dominance, as recently found by the UK Competition Commission in its investigation of the supermarkets sector.
Most of these types of agreements have remained immune from competition law, benefiting from an exclusion from the Competition Act’s prohibition on agreements that restrict competition.
 

From 6 April 2011, all land agreements, including existing agreements, containing covenants restricting competition in the production or sale of goods or services, will become subject to competition law
.  As this change of law affects a vast number of restrictive covenants, a transitional period has been in place from April 2010 for businesses to assess their existing agreements.

The change is only likely to affect larger businesses as parties to an agreement with market shares less than the relevant threshold (10/15%) are regarded as outside the scope of the Competition Act.

The following types of restrictive covenants are likely to be caught by the Competition Act:

· restrictions in leases preventing the landlord from letting other premises to competitors of the tenant;

· restrictions on a seller of a property not to sell adjacent property to a competitor of the buyer; 

· restrictions on a buyer of a property not to use the property for a particular purpose or on tenants of a property limiting the type of commercial activity they may undertake; and

· excessive exclusivity periods in property deals.

Restrictions on development in planning agreements will not be caught by the Competition Act if the only parties to the agreement are the landowner and the local authority.

A restrictive covenant that breaches the Competition Act will be automatically void and unenforceable in the courts.  Third parties affected by the restrictive covenant can take legal action to obtain an injunction or declaration against the restrictive covenant and/or damages for any losses incurred.  Furthermore, the Office of Fair Trading (OFT) has the powers to investigate alleged breaches of the Competition Act, to terminate or modify the restrictive provision in breach and to impose substantial fines on the parties to the agreement.

Parties to existing land agreements should review any potentially anti-competitive provisions and parties to new agreements should carry out more extensive due diligence to ensure compliance with the Competition Act.

The OFT’s guidance can be found here - 
http://www.oft.gov.uk/shared_oft/consultations/OFT1280.pdf
David Whitaker, a Director in the Commercial Property department at Lupton Fawcett LLP, warns “It is essential for property owners, landlords and tenants and retailers, to review anti-competitive provisions in their existing agreements, to look at their exclusivity arrangements, and to look at the restrictive covenants placed on tenants.
If you are in any doubt about the agreements that you have in place, or any agreements that you are about to enter into, please seek advice.

Ends

About Lupton Fawcett

Lupton Fawcett has offices in Leeds and Sheffield. It employs over 200 staff, of which around 120 are fee earners, making it one of the ten largest law firms in Yorkshire. 

The firm has recently made two significant acquisitions. In January 2009 it acquired the entire traditional commercial and private client business of Leeds firm Fox Hayes. In August 2009 it acquired Hackett Windle, a niche firm of solicitors and chartered tax advisers based in Sheffield.
Lupton Fawcett became a Limited Liability Partnership (LLP) in 2006.  The position of director includes those who would be partners in a traditional partnership. 

While the firm has very strong commercial expertise, it is committed to meeting the private needs of its wealth-creating commercial clients for wealth-preserving personal legal services. Lupton Fawcett differs from other law firms in that its commercial and personal legal services are integrated so as to provide an overall service that meets all the needs of its commercial clients.
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� Under the Competition Act 1998 (Land Agreements Exclusions and Revocation) Order 2004


� Pursuant to the Competition Act 1998 (Land Agreements Exclusion Revocation) Order 2010
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